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Tafida Raqeeb v Barts NHS Foundation Trust and Others [2019]: Bolstering the 
argument for Mediation 
 
Introduction 
 
The recent case concerning the treatment of the young English girl, Tafida Raqeeb, 
comprised both a judicial review and a determination of 7DILGD¶VEHVWLQWHUHVWV7KH
judicial review concerned %DUWV +HDOWK 1+6 7UXVW¶V %arts) decision not to permit 
7DILGD¶V parents to transfer her to *DVOLQL&KLOGUHQ¶V+RVSLWDO*&+LQ*HQRD,WDO\.  
Barts requested that a judge declare that the proposed trDQVIHUZDVQRW LQ7DILGD¶V
best interests.1 The best interests principle is contained within guidelines in numerous 
countries2 and is determinative where there are disputes between parents and 
clinicians concerning the appropriate treatment of a young infant within the jurisdiction 
of England and Wales.3 In the High Court, MacDonald J¶VUXOLQJRQWKHMXGLFLDOUHYLHZ
element of the case was that Barts had not acted unlawfully. In the best interests 
determination, MacDonald J deemed that continued treatmeQWZDV LQ7DILGD¶VEHVW
LQWHUHVWVKHQFH7DILGD¶VSDUHQWVZRXOGEHSHUPLWWHGWRWUDQVIHUKHUWR*&+Although 
medical views of best interests tend to prevail in these types of cases,4 the Raqeeb 
case, like other previous cases where judges have found in favour of parents,5 
demonstrates that the best interests test is not designed to override the wishes of 
                                                          
1
 Tafida Raqeeb v Barts NHS Foundation Trust and Others [2019] EWHC 2531 (Admin). 
2
 D. Wilkinson, 'HDWKRU'LVDELOLW\7KHµ&DUPHQWLV0DFKLQH¶DQG'HFLVLRQ0DNLQJIRU<RXQJ&KLOGUHQ 
(Oxford: Oxford University Press, 2013), p.47. 
3
 As per the Children Act 1989, S.1(1). 
4
 G. Birchley, µ'HFLGLQJ7RJHWKHU"%HVW,QWHUHVWVDQG6KDUHG'HFLVLRQ-Making in paediatric intensive 
FDUH¶Health Care Analysis, 22 (2014), pp.203-222. 
5
 See, for example, Re T (A Minor) (Wardship: Medical Treatment) [1997] 1 WLR 242 and An NHS 
Trust v MB [2006] 3 WLUK 379. 
2 
 
parents, as its detractors allege,6 but is flexible enough to allow judges to weigh 
competing factors in making a determination.  
 
In the Raqeeb case, in the absence of clear evidence regarding pain and suffering, 
subjective factors were accorded more weight within the balancing exercise. However, 
7DILGD¶V PRWKHU 6KHOLQD %HJXP KDV FRQWHQGHG WKDW µWKH ODZ QRZ QHHGV WR EH
UHYLVLWHG¶7 She wants a µclear law that says if there is a reputable hospital prepared to 
WUHDWDFKLOGWKHQWKHUHVKRXOGEHQREORFNLQJ¶8 On the contrary, I argue that the best 
interests test should be retained and that VXFKDµULJKWWRWU\¶VKRXOGQRWEHDGRSWHG, 
as this may prolong the pain and suffering of some infants. Nonetheless, the Raqeeb 
case, like previous high-profile cases, within the jurisdiction of England and Wales, 
involving disputes between parents and clinicians (such as the cases involving the 
infants Ashya King,9 Charlie Gard10 and Alfie Evans11), demonstrates that there should 
be legal reform to ensure that mediation is offered where disputes arise.12 The threat 
of litigation, in such cases, may fuel conflict and entrench the polarised positions of 
clinicians and parents.13 In addition, protracted disputes are stressful for both parents 
                                                          
6
 See, for example, Charlie Gard Foundationµ&KDUOLH¶V/DZ¶$YDLODEOHDW
https://www.thecharliegardfoundation.org/charlies-law/ (accessed 08 October 2018). 
7
 %ULWLVK%URDGFDVWLQJ&RUSRUDWLRQ%%&:HEVLWHµ7DILGD5DTHHEµ/DZVKRXOGEHUHYLVLWHG¶VD\
SDUHQWV¶. Available at https://www.bbc.co.uk/news/uk-england-london-49944602 (accessed 06 
December 2019). 
8
 Op Cit. 
9
 Re King [2014] 2 FLR 855. 
10
 Great Ormond Street Hospital v Constance Yates, Chris Gard and Charles Gard (A Child by his 
Guardian Ad Litem) [2017] EWHC 972 (Fam) [20]. 
11
 $OGHU+H\&KLOGUHQ¶V1+6)RXQGDWLRQ7UXVW v Mr Thomas Evans, Ms Kate James, Alfie Evans (A 
Child by his Guardian CAFCASS Legal) [2018] EWHC 308 (Fam) [6]. 
12
 At the moment, while some NHS trusts and foundation trusts may offer mediation (which may be 
formal or informal), it is not mandatory that this be offered where disputes arise. 
13
 J. %ULGJHPDQµ0LVXQGHUVWDQGLQJ7KUHDWVDQG)HDURIWKH/DZLQ&RQIOLFWVRYHU&KLOGUHQ¶V
+HDOWKFDUH,QWKH0DWWHURI$VK\D.LQJ>@(:+&¶, Medical Law Review, 23 (2015), pp.477-
489. 
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and clinicians.14 Mediation (which is also referred to as conciliation) µLV D SULYDWH
voluntary, informal process in which an impartial third person facilitates a negotiation 
between people in conflict and helps them find solutions that meet their interests and 
QHHGV¶15 It is used within other jurisdictions, such as the United States (US), where it 
often prevents disagreements crystalizing as conflicts.16 Mediation also plays a 
significant role in Australia, New Zealand, Canada and parts of mainland Europe.17 
Mediation is consensual, flexible, relatively quick and relatively cheap.18 A legal reform 
requiring that mediation be offered in these types of cases, within England and Wales, 
may facilitate understanding between parents and clinicians and could potentially 
result in mutual agreement that could prevent expensive, time-consuming and 
stressful litigation. 
 
Facts 
 
Tafida Raqeeb was born on the 10th of June 2014 to Shelina Begum and Mohammed 
$EGXO 5DTHHE ZKR DUH FLWL]HQV RI ERWK WKH 8. DQG WKH 3HRSOH¶V 5HSXEOLF RI
Bangladesh) in Newham, east London. In his judgment, MacDonald, J described 
7DILGD¶VSDUHQWVDVµFRPPLWWHG0XVOLPV¶19 In February 2019, Tafida complained of a 
                                                          
14
 J. %ULGJHPDQµ*DUGDQG<DWHVY*26+WKH*XDUGLDQDQGWKH8QLWHG.LQJGRP5HIOHFWLRQVRQWKH
Legal Process DQGWKH/HJDO3ULQFLSOHV¶ Medical Law International, 17 (2017), pp.285-302. 
15
 N. Dubler and C. Liebman, Bioethics Mediation: A Guide to Shaping Shared Solutions Revised and 
Expanded Edition (Nashville, TN: Vanderbilt University Press, 2011), p.11. 
16
 Nuffield Council on Bioethics, Critical Case Decisions in Foetal and Neonatal Medicine: Ethical 
Issues. (London: Nuffield Council on Bioethics, 2006), p.146. 
17
 A. Ward Platt, Conciliation in Healthcare: Managing and Resolving Complaints and Conflict (Oxford: 
Radcliffe, 2008), p.4.  
18
 S. Meller and S. %DUFOD\µ0HGLDWLRQDQDSSURDFKWRLQWUDFWDEOHGLVSXWHVEHWZHHQSDUHQWVDQG
SDHGLDWULFLDQV¶Archives of Disease in Childhood, 96 (2011), pp.619-621. 
19
 Tafida Raqeeb at para 7. 
4 
 
headache and thereafter stopped breathing. Tafida was escorted, by ambulance, to 
Newham University Hospital, where an examination revealed a large blood clot on her 
brain.20 The blood clot, caused by arteriovenous malformation (AVM), was deemed to 
be life threatening and to require immediate surgical intervention.21 After surgery, on 
the 9th of February, Tafida was treated in the paediatric intensive care unit of Kings 
College Hospital. She was subsequently transferred to the Royal London Hospital, 
which is part of Barts, on the 3rd of April 2019.22 Since her surgery, Tafida has been 
kept alive by artificial ventilation.23 In March 2019, her clinicians recommended 
palliative care.24 In the view of Dr Martin Smith (a consultant in paediatric neurology at 
the Oxford John Radcliffe Hospital, who was asked by Barts to examine Tafida), any 
FKDQFH RI 7DILGD µUHJDLQLQJ DQ\ OHYHO RI DZDUHQHVV RU LQFUHDVHG DZDUHQHVV LV
QHJOLJLEOH¶25 
 
Similarly to the parents in the King, Gard and Evans cases, Tafida¶VSDUHQWVFRQWDFWHG
hospitals worldwide to see if they could help their daughter.26 One of the hospitals that 
they contacted was the GCH. The doctors at GCH averred that Tafida could be 
weaned off a ventilator following a tracheostomy (a medical procedure whereby an 
RSHQLQJLVFUHDWHGLQDSDWLHQW¶VQHFNVRWKDWDWXEHFDQEHLQVHUWHGDQGGHWHUPLQHG
that this required further investigation.27 In their view, following a successful 
tracheostomy, Tafida could be managed at home by well-trained caregivers.28 
                                                          
20
 Tafida Raqeeb at para 8. 
21
 Tafida Raqeeb at para 8.  
22
 Tafida Raqeeb at para 9. 
23
 Tafida Raqeeb at para 10. 
24
 Tafida Raqeeb at para 9. 
25
 Tafida Raqeeb at para 36. 
26
 Tafida Raqeeb at para 13. 
27
 Tafida Raqeeb at para 26. 
28
 Tafida Raqeeb at para 27. 
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According to Shelina, Kings College Hospital had stated that Tafida would be given a 
tracheostomy, but this did not occur following her transfer to the Royal London 
Hospital.29 ,Q-XO\7DILGD¶VSDUHQWVDVNHGIRUKHU WREH WUDQVIHUUHG WR*&+30 They 
also set up an online campaign in order to fund treatment for their daughter in Italy.31 
The doctors at Barts did not acquiesce to the transfer, as they deemed that it would 
not EH LQKHUEHVW LQWHUHVWV7DILGD¶VSDUHQWVVXEPLWWHGDQDSSOLFDWLRQ IRUD MXGLFLDO
review of the decision of Barts not to permit the transfer of their daughter to the Italian 
hospital, to the High Court. Concurrently, Barts submitted an application to the High 
&RXUWVHHNLQJDGHFODUDWLRQWKDWVXFKDWUDQVIHUZRXOGQRWEHLQ7DILGD¶VEHVWLQWerests. 
The hearing took place at the High Court in September and the judgment was 
published in October.  
 
Judicial Review 
 
$WWKH+LJK&RXUWWKHOHJDOWHDPRI7DILGD¶VSDUHQWVDUJXHGWKDWWKHFRUROODU\RIWKH
right to provide services (including intensive care and palliative care) within European 
Union (EU) law,32 is the right to receive them.33 They contended that such rights cannot 
be restricted, unless there is an imperative public policy reason.34 As the trust failed to 
                                                          
29
 This Morning. (2019) Independent Television (ITV), 1 August. 
30
 Tafida Raqeeb at para 13. 
31
 *R)XQG0Hµ6DYH7DILGD¶$YDLODEOHDWhttps://www.gofundme.com/f/save-tafida (accessed 07 
October 2019). 
32
 Consolidated version of the Treaty on the Functioning of the European Union (TFEU), OJ C [2016] 
202, Article 56 read in conjunction with Directive 2011/24/EU of the European Parliament and of the 
&RXQFLORI0DUFKRQWKHDSSOLFDWLRQRISDWLHQWV¶ULJKWVLQFURVVERUGHUKHDOWKFDUH2-/
April 2011. 
33
 Tafida Raqeeb at para 47. 
34
 Tafida Raqeeb at para 48/TFEU, Article 52, read in conjunction with European Union, Charter of 
Fundamental Rights of the European Union, 26 October 2012, 2012/C 326/02, Article 24 (the rights of 
the child). 
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FRQVLGHU7DILGD¶VULJKW WRUHFHLYH services, in making the decision not to permit her 
WUDQVIHUWR,WDO\WKHOHJDOWHDPRI7DILGD¶VSDUHQWVDUJXHGWKDWLWZDVXQODZIXORQSXEOLF
law principles.35 In addition, they contended that the trust acted unlawfully, for the 
purposes of the Equality Act 2010,36 that the trust had deprived Tafida of her liberty,37 
and that the trust had failed to engage with the rights contained within the NHS 
constitution.38 MacDonald J determined that the decision of Barts was amenable to 
judicial review as it is a public body exercising statutory functions under the NHS Act 
2006.39 In addition, the NHS Constitution states that patients have the right to a judicial 
review if WKH\µKDYHEHHQGLUHFWO\DIIHFWHGE\DQXQODZIXODFWRUGHFLVLRQRIDQ1+6
ERG\ RU ORFDO DXWKRULW\¶40 MacDonald J rejected the argument that %DUWV¶ decision 
deprived Tafida of her liberty.41 Counsel for the parents of Charlie Gard and Alfie 
Evans had made similar arguments in those cases, which had been rejected by the 
European Court of Human Rights and the UK Supreme Court respectively.42 
MaF'RQDOG-DOVRUHMHFWHGWKHDUJXPHQWVWKDW%DUWV¶GHFLVLRQGLVFULPLQDWHGDJDLQVW
Tafida for the purposes of the Equality Act 2010 and that the trust had failed to consider 
the NHS Constitution.43  
 
                                                          
35
 Tafida Raqeeb at para 49. 
36
 In not taking into account the European Convention on Human Rights (ETS 5) (Signed 4 November 
1950; entered into force 3 September 1953) 213 U.N.T.S. 222 (which was incorporated into UK law 
via the Human Rights Act (1998)), Articles 9 (the right to freedom of thought, conscience and religion) 
and 10 (the right to freedom of expression). 
37
 In contravention of Article 5 of the ECHR (the right to liberty and security), read in conjunction with 
$UWLFOHWKHULJKWWRUHVSHFWIRURQH¶VSULYDWHDQGIDPLO\OLIH$UWLFOHDQG$UWLFOHZKLFKSURKLELWV
discrimination). 
38
 Tafida Raqeeb at para 54/Department of Health (DOH),The NHS Constitution (London: DOH, 
2015). 
39
 Tafida Raqeeb at para 141. 
40
 DOH, The NHS Constitution, at p.10. 
41
 Tafida Raqeeb at para 143. 
42
 Gard v United Kingdom Application No. 39793/17 (2017) 65 E.H.R.R. SE9/ The Supreme Court 
Decision of 20 April 2018, in the Matter of Alfie Evans (No.2). 
43
 Tafida Raqeeb at para 143. 
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Nevertheless, MacDonald J determined that the trust¶s decision was prima facie 
unlawful, and not compliant with the usual standards of administrative law, as the trust 
had failed to direct itself to the applicable EU law.44 MacDonald J deemed the trust¶s 
decision to be a plain interference with directly effective EU rights.45 Nonetheless, he 
UHVROYHGWKDWLIWKHWUXVWKDGFRQVLGHUHG7DILGD¶V(8ULJKWVLWZRXOGKDYHGHHPHGWKDW
interference with such rights was justified on public policy grounds.46 The trust had 
DUJXHG WKDW WKH\ ZHUH XQDEOH WR DFTXLHVFH ZLWK WKH ZLVKHV RI 7DILGD¶V SDUHQWV LQ
circumstances where they had made an application to the High Court in order to 
determine her best interests. MacDonald J determined that the best interests 
determination procedure does not conflict with the primacy of EU law, is not 
discriminatory on the grounds of nationality or otherwise47 and is proportionate to its 
objective.48 0DF'RQDOG-DOVRVWDWHGWKDWLWZRXOGKDYHEHHQFRQWUDU\WR7DILGD¶VEHVW
interests for her to be transferred to GCH where there was an extant dispute regarding 
her best interests.49 Therefore MacDonald J did not grant relief in respect of the judicial 
review. If the UK leaves the EU, the rights which were claimed on behalf of Tafida in 
this case, will not be applicable in future cases where parents want to transfer a sick 
child to a hospital situated within a member state of the EU. Nonetheless, parents will 
still be able to argue that transfer to a foreign hospital (including hospitals outside of 
WKH(8DVLQWKH*DUGFDVHPD\EHZLWKLQWKHLUFKLOGUHQ¶VEHVWLQWHUHVWV 
 
Best Interests 
                                                          
44
 Tafida Raqeeb at para 144. 
45
 Tafida Raqeeb at para 145. 
46
 Tafida Raqeeb at para 146. 
47
 Tafida Raqeeb at para 149. 
48
 Tafida Raqeeb at para 154. 
49
 Tafida Raqeeb at para 153. 
8 
 
 
0DF'RQDOG-ZDVQRWSHUVXDGHGE\WKHFRQWHQWLRQRI WKHSDUHQW¶V OHJal team, that 
where the parents of a sick child and a body of reputable medical opinion are in 
DJUHHPHQWDVWRWKHWUHDWPHQWRIWKDWFKLOGµWKLVQHJDWHVWKHQHHGIRUWKHFRXUWWREH
LQYROYHG DW DOO¶50 In the best interests determination, MacDonald J averred that 
µVXEVWDQWLDOIDFWRUVWHQGWRVXSSRUWWKHFDVHPDGHE\WKHWUXVW¶51 However, he also 
thought that there were compelling factors on the opposite side of the balance.52 
8OWLPDWHO\KHGHWHUPLQHGWKDWµWKHODWWHUSUHYDLORYHUWKHIRUPHU¶53 and dismissed the 
applications made by Barts.54 In MacDonald J¶VYLHZZKHUHWKHUHLVDQDEVHQFHRI
clear facts regarding pain or awareness of suffering (as there was in this case), µthe 
answer to the objective best interests tests must be looked for in subjective or highly 
value laden ethical, moral or religious factors extrinsic to the child¶55 Such factors 
include futility, µdignity, the meaning of life and the principle of WKHVDQFWLW\RI OLIH¶56 
MacDonald J acknowledged that such factors PD\µmean different things to different 
SHRSOHLQDGLYHUVHPXOWLFXOWXUDOPXOWLIDLWKVRFLHW\¶57  
 
In reaching his decision, MacDonald J appraised different aspects relevant to the best 
LQWHUHVWVWHVWLQFOXGLQJWKHPHGLFDOHYLGHQFHDQGWKHUHOLJLRXVFRQYLFWLRQVRI7DILGD¶V
parents, which they had begun to instil into their daughter. IQ0DF'RQDOG-¶VYLHZ
making the orders requested by Barts would not be a necessary or proportionate 
                                                          
50
 Tafida Raqeeb at para 112. 
51
 Tafida Raqeeb at para 165. 
52
 Tafida Raqeeb at para 165. 
53
 Tafida Raqeeb at para 165.  
54
 Tafida Raqeeb at para 159. 
55
 Tafida Raqeeb at para 191. 
56
 Tafida Raqeeb at para 191. 
57
 Tafida Raqeeb at para 191. 
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justification for interference ZLWK7DILGD¶VSDUHQW¶VULJKWVWRDSULYDWHDQGIDPLO\OLIH.58 
MacDonald J was explicit that a number of factors tipped the balance in favour of 
7DILGD¶VSDUHQWVSimilarly to the Gard and Evans cases, the question as to whether 
Tafida could feel pain was an important consideration at the hearing.59 In an interview, 
oQ µGood Morning Britain¶ (GMB), Shelina stated that Tafida was not in pain and 
indicated that she would have agreed with her doctors, concerning her treatment, if 
she was.60 7DILGD¶VSDUHQWVFRQWHQGHGWKDW7DILGDZDVLPSURYLQJRQDGDLO\EDVLV,Q
this respect, they contended that she has a sleep/wake cycle, can control her urinary 
functions for a period of time, can move in response to her parents, moves her body 
LQ UHVSRQVH WR SK\VLRWKHUDS\ UHDFWV WR SDLQIXO VWLPXOL DQG UHDFWV WR KHU PRWKHU¶V
voice.61 MacDonald J stated that the possibility of pain could not be excluded.62 
Nonetheless, he FRQFOXGHGWKDW7DILGDZDVµQRWLQSDLQDQG>ZDV@PHGLFDOO\VWDEOH¶63 
Significantly, whereas in the Gard and Evans cases the proposed transfer of children 
to hospitals in the United States (US) and Italy respectively, was one that portended a 
possible worsening of the condition of the respective infants in those disputes,64 in 
7DILGD¶V FDVH %DUWV FRQFHGHG WKDW WUDQVIHUULQJ KHU WR WKH *&+ FRXOG RFFXU ZLWK
minimal risk.65 In MDF'RQDOG-¶VYLHZ7DILGDFRXOGEHVDIHO\WUDQVSRUWHGWR,WDO\µZLWK
OLWWOHRUQRLPSDFWRQKHUZHOIDUH¶66 
 
                                                          
58
 Tafida Raqeeb at para 182/ ECHR, Article 8. 
59
 Tafida Raqeeb at para 65. 
60
 Good Morning Britain (2019) ITV, 12 August. 
61
 Tafida Raqeeb at para 40. 
62
 Tafida Raqeeb at para 65. 
63
 Tafida Raqeeb at para 186. 
64
 For example, in the Alfie Evans case, doctors at the Bambino Gesu Hospital, in Italy, determined 
that transporting him to Rome could provoke further seizures and damage to his brain E (A Child) 
[2018] EWCA Civ 550 [21]. 
65
 Tafida Raqeeb at para 72. 
66
 Tafida Raqeeb at para 186. 
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0DF'RQDOG-VWDWHG WKDWKHZDVVDWLVILHG WKDW7DILGD¶VFXUUHQWPHGLFDOFRQGLWLRQ LV
substantially irreversible and that she will remain profoundly neurologically disabled 
for the rest of her life.67 Nonetheless, he noted that whether Tafida can be weaned off 
a mechanical ventilator is a question which the Italian medical team believe requires 
further evaluation.68 MacDonald J determined that the burden of the treatment to keep 
Tafida in a minimally conscious state is low and that it was relevant that a responsible 
body of medical opinion considered that Tafida could be maintained on life support 
(with the aim of ultimately enabling her to be cared for at home on ventilation by her 
family, as children in similar situations are cared for).69 
 
MacDonald J averred that the right to freedom of thought, conscience and religion70 
must be accorded weight in the balancing exercise.71 Nonetheless, he was clear that 
although religious convictions were an aspect to be considered in the best interests 
determination, they did not confer on parents the right to access treatment not in a 
FKLOG¶V EHVW LQWHUHVWV72 MacDonald J dismissed the argument (based on an 
equivalence between the Children Act 1989 and the Mental Capacity Act 2005) that 
the religious convictions of Tafida, and her relatives, should be particularly pre-eminent 
in the best interests analysis.73 MacDonald J stated that µWKHZLVKHVDQGIHHOLQJV of 
the child do not carry any presumption of precedence over any of other the other 
IDFWRUV LQ WKHZHOIDUHFKHFNOLVW¶74 MacDonald J determined that in cases under the 
                                                          
67
 Tafida Raqeeb at para 163. 
68
 Tafida Raqeeb at para 164. 
69
 Tafida Raqeeb at para 186. 
70
 ECHR, Article 9. 
71
 Tafida Raqeeb at para 184. 
72
 Tafida Raqeeb at para 70. 
73
 Tafida Raqeeb at para 120. 
74
 Tafida Raqeeb at para 122. 
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Children Act 1989, particularly those concerning younger children and infants, it is not 
useful to seek to import principles wholesale from the Mental Capacity Act 2005.75 
Such an importation posed the risk of imputing to a child matters beyond their 
comprehension.76 The evidence indicated that Tafida had a growing understanding of 
the religion RI,VODPEXWLQ0DFGRQDOG-¶VYLHZVKHZRXOGKDYHKDGµQRFRQFHSWRU
contemplation of her current situation, or of the complex and grave legal, moral and 
HWKLFDOLVVXHVLWUDLVHV¶77 However, he mused that, if asked, Tafida would not reject 
her current sLWXDWLRQµRXWRIKDQG¶78 MacDonald J concluded that the continuation of 
life-VXVWDLQLQJWUHDWPHQWZDVFRQVLVWHQWZLWKµthe religious and cultural tenets by which 
Tafida was being raised¶.79 
 
The difference between the Raqeeb case and its immediate predecessors (the Gard 
and Evans cases) is therefore that where there is lack of clear evidence as to whether 
a child is in pain or aware of suffering and there are clinicians who are of the opinion 
that they could be cared for at home (in the same manner as children in similar 
situations), subjective factors (such as religious belief) may be more influential in a 
GHWHUPLQDWLRQUHJDUGLQJDQLQIDQW¶VEHVWLQWHUHVWV. In the Gard and Evans cases, the 
religious beliefs of the parents (in those cases Christianity as opposed to Islam) were 
also a prominent factor behind the litigation. However, in those cases, subjective 
factors were less influential where there were concerns about the continued pain and 
suffering of the infants involved, which could be exacerbated by travel, which were not 
applicable in the Raqeeb case. 7KHGD\IROORZLQJWKH+LJK&RXUW¶VMXGJPHQW$OLVWDLU
                                                          
75
 Tafida Raqeeb at para 123. 
76
 Tafida Raqeeb at para 124. 
77
 Tafida Raqeeb at para 166. 
78
 Tafida Raqeeb at para 168. 
79
 Tafida Raqeeb at para 186. 
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Chesser (Barts Chief Medical Officer) confirmed that the trust would not be appealing 
against the ruling.80 Tafida was subsequently taken to Italy on the 16th of October 
2019.81 
 
Reform 
 
$OWKRXJK 7DILGD¶V SDUHQWV ZHUH VXFFHVVIXO WKH\ KDYH LQGLFDWHG WKDW WKH\ VXSSRUW
reforming the current law. For example, Shelina stated, in an interview on µThis 
Morning¶ WKDW µSDUHQWVVKRXOGKDYHWKHULJKWWRGHFLGHIRUWKHEHVWLQWHUHVWVRIWKHLU
FKLOG¶82 While the Gard and Evans cases led for a clamour amongst some to replace 
WKHEHVWLQWHUHVWVWHVWRQHSRVLWLYHDVSHFWRIWKHMXGJPHQWLQ7DILGD¶VFDVHLV that it 
shows that medical opinion does not always prevail and that the test is sufficiently 
malleable to enable the judges utilising it to take account of the particularities of the 
cases brought before them.83 1RQHWKHOHVV 6KHOLQD¶V RWKHU FRPPHQWV LQ television 
interviews, evidence the problematic lack of dialogue between parents and clinicians, 
in some cases. For example, in one interview, Shelina stated that µ,GRQ¶WNQRZZK\
they [Barts] GRQ¶WDJUHH7KH\KDYHQHYHUPDGHDQ\WKLQJFOHDUWRPH¶84 In another 
interview, Shelina stated that: 
 
                                                          
80
 %DUWV+HDOWK1+67UXVW3UHVV2IILFHµ0HGLD6WDWHPHQW5HJDUGLQJ2XUFDUHRI7DILGD5DTHHE¶
Available at  https://www.bartshealth.nhs.uk/news/updated-statement-tafida-raqeeb-0310-6626 
(accessed 07 October 2019). 
81
 %ULWLVK%URDGFDVWLQJ&RUSRUDWLRQ%%&:HEVLWHµ7DILGD Raqeeb: Brain Damaged Girl Arrives in 
,WDO\¶$YDLODEOHDWhttps://www.bbc.co.uk/news/uk-england-london-50068246 (accessed 16 October 
2019). 
82
 This Morning. 
83
 Jonathan Herring has also defended the best interests test on the basis of its flexibility. See J. 
+HUULQJµ)DUHZHOO:HOIDUH"¶Journal of Social Welfare and Family Law,  27 (2005), pp.159-171. 
84
 This Morning. 
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µ,KDYHZULWWHQWRDOOWKHGLUHFWRUVDOOWKHWUXVWHHV1RRQHKDVFRPHWRVSHDNWR
XV,QVWHDGWKH\¶YHUXVKHGLQDQGVXEPLWWHGWKLVFRXUWFDVHWRDFWXDOO\WHUPLQDWH
7DILGD¶VOLIH¶85  
 
Such comments indicate that some reform is needed to enhance communication 
between parents and clinicians where disputes arise. In this respect, mediation may 
help to facilitate dialogue between parents and clinicians, which may enable them to 
achieve µPXWXDO DJUHHPHQW DQG XQGHUVWDQGLQJ¶,86 which the German philosopher 
Hans-Georg Gadamer deemed was crucial to the relationship between clinicians and 
their patients (or carers). Mediation may therefore also potentially prevent the need for 
litigation. The use of mediation in these types of cases was recommended by Francis 
J in the Charlie Gard case. 87 ,WKDVDOVRUHFHLYHGWKHVXSSRUWRI&KDUOLH*DUG¶VPRWKHU
Constance Yates,88 and of academics.89 There is a need for more data on the current 
use and effectiveness of mediation within England and Wales.90 Kartina Choong 
argues that in medical futility cases, where there is an absence of a middle ground 
and the courts frequently side with doctors, the ability for mediation to lead to a 
satisfactory resolution is limited.91 Consequently, the courts should retain a role if a 
dispute cannot be successfully mediated. Nonetheless, US research indicates that 
mediation can be an effective means of reaching a principled resolution to disputes.92 
                                                          
85
 Good Morning Britain. 
86
 H. Gadamer, The Enigma of Health: The Art of Healing in a Scientific Age. (Stanford, CA: Stanford 
University Press, 1996), p.113. 
87
 Great Ormond Street Hospital at para 130. 
88
 C. <DWHVµ1RRWKHUIDPLO\VKRXOGEHSXWWKURXJKRXUKHDUWDFKH¶Daily Mail, 5 September 2018. 
89
 See, for example, D. Wilkinson S. Barclay and J. 6DYXOHVFXµ'LVDJUHHPHQWPHGLDWLRQDUELWUDWLRQ
resolving disputes DERXWPHGLFDOWUHDWPHQW¶The Lancet, 391 (2018), pp.2302-2305. 
90
 L. Austin, UK Processes for resolution of disagreements about the care of critically ill children 
(London: Nuffield Council on Bioethics, 2018). 
91
 .&KRRQJµ&DQµµ0HGLFDO)XWLOLW\¶¶&RQIOLFWVEH0HGLDWHG"¶Journal of Medical Law and Ethics, 6 
(2018), pp.41-53. 
92
 Dubler and Liebman, Bioethics Mediation, p.14. 
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In response to the Charlie Gard case, Baroness Jolly stated that she would propose 
an amendment to the Access to Palliative Care Bill (APCB),93 at the committee stage 
in the House of Lords. Baroness Jolly stated that her proposed amendment would do 
the following: 
 
µ)LUVWLWZRXOGUHTXLUHWKH6HFUHWDU\RI6WDte to put in place measures to improve 
access to mediation where conflict was in prospect. Secondly, it would provide 
for ethics advice and the means necessary to obtain second opinions swiftly. 
Thirdly, it would prevent court orders being made to prevent parents seeking 
treatment where that treatment was not harmful and where another reputable 
hospital was willing to provide it. In essence, this final provision is about the right 
WRWU\¶94  
 
As the APCB was a private members bill, it was not carried over when Parliament was 
prorogued (on the 8th of October). The Labour MP, Bambos Charalambous (Labour 
MP for Enfield Southgate), has indicated that he is planning to introduce a bill (the 
Children (Access to Treatment) Bill) into Parliament to reform the law.95 Such reform 
would include ensuring access to mediation and replacing the best interests test with 
a significant harm test.96 The problems with adopting a significant harm test are that: 
it may not lead to a different outcome in some cases (as McFarlane LJ and Baroness 
                                                          
93
 H.L. Bill (2017-19) [33]. 
94
 H.L. Deb 14 June 2019, Vol.798, Col.637. 
95
 C. <DWHVµ,ORVWP\VRQ&KDUOLHDIWHUDOHQJWK\FRXUWGLVSXWH1RZ,¶PFDPSDLJQLQJWRUHYROXWLRQLVH
1+6FDUH¶Independent, 27 September 2019. 
96
 Op Cit. 
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Hale highlighted in the Gard case97); it would render UK law divergent from 
international law;98 it is seen as more conducive test to the desires of parents, which 
could encourage misplaced hope and prolong the suffering of some infants; it may 
have negative effects in terms of distributive justice; and, it may be unworkable (for 
example, if a parent cannot find a clinician to undertake the treatment that they want 
for their child).99 
 
Conclusion 
 
The Raqeeb case demonstrates the flexibility of the best interests test, which is 
determinative where there are disputes between clinicians and parents regarding the 
medical treatment of young infants. It shows that the best interests test is not designed 
to override the wishes of parents, as its detractors allege. Rather it allows judges the 
flexibility to take into account the particularities of the cases that they are adjudicating 
upon. As the evidence regarding pain or suffering was unclear in the Raqeeb case, 
unlike in the earlier Gard and Evans cases, other factors were accorded more weight 
within the best interests determination. Nonetheless, the Raqeeb case is similar to 
previous cases in revealing a lack of dialogue between parents and clinicians. It 
therefore bolsters the case for legal reform to ensure that mediation is offered in these 
types of cases in the future to facilitate communication between parents and clinicians. 
Mediation may facilitate mutual understanding between clinicians and parents and 
                                                          
97
 Great Ormond Street Hospital v Yates [2017] EWCA Civ 410 [114]; The Supreme Court Decision of 
08 June 2017, in the Matter of Charlie Gard. 
98
 Namely, Article 3(1) of the Convention on the Rights of the Child (signed 19 April 1990; entered into 
force 15 January 1992) 1577 U.N.T.S. 3, which states that ³LQDOODFWLRQVFRQFHUQLQJFKLOGUHQZKHWKHU
undertaken by public or private social welfare institutions, courts of law, administrative authorities or 
OHJLVODWLYHERGLHVWKHEHVWLQWHUHVWVRIWKHFKLOGVKDOOEHDSULPDU\FRQVLGHUDWLRQ´ 
99
 D. Benbow, µ$Q$QDO\VLVRI&KDUOLH¶V/DZDQG$OILH¶V/DZ¶Medical Law Review, (2019) 
Doi/10.1093. 
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therefore prevent the need for recourse to costly, time-consuming and stressful 
litigation.     
 
 
 
